


UNITED STATES DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE OF IMMIGRATION REVIEW

BOARD OF IMMIGRATION APPEALS

	In the Matter of,
FIRST NAME LAST NAME
In removal proceedings
	File Number: A#


RESPONDENT’S MOTION TO RECONSIDER

JURISDICTION

This Board has jurisdiction to hear and determine this case pursuant to 8 C.F.R. § 1003.1(b)(2), (3) and 8 C.F.R. § 1003.2(b), (c).

INTRODUCTION

The case before this Board involves FIRST NAME LAST NAME, who sought to apply for Adjustment of Status in removal proceedings but was denied a Continuance to allow for his U.S. citizen wife’s visa petition to be adjudicated.  The Continuance was denied by the Honorable Judge *** of the U.S. Immigration Court of Anytown on November 14, 2007; he also denied the Respondent’s application for Voluntary Departure and ordered removal.  An appeal was timely filed to the Board.  That appeal was denied on February 17, 2009.
STATEMENT OF FACTS AND PROCEDURAL HISTORY
Mr. LAST NAME is a native and citizen of Egypt.  Tr. at 3.  He was admitted to the U.S. on or about August 22, 2000, on a nonimmigrant visa as visitor for business.  Tr. at 3.  On September 13, 2000, the Respondent married his first U.S. citizen wife.  Tr. at 3; I.J. at 2.  She filed a Form I-130 on his behalf on November 21, 2000.  She withdrew the Form I-130 by writing on June 25, 2001 by informing the Service that she and the Respondent were getting a divorce and had been separated over six months.  The Service denied the I-130 on June 28, 2001 based on the petitioner’s withdrawal and with no mention of any finding of marriage fraud.  Respondent’s Appeal Brief Exhibit C.  The Respondent and his first wife were divorced on November 26, 2001.
On July 28, 2001, CIS filed a Notice to Appear (NTA) charging the Respondent with removability pursuant to I.N.A. § 237(a)(1)(D)(i), 8 U.S.C. § 1227(a)(1)(D)(i) as an alien with permanent resident status who has had such status terminated in spite of the fact that the Respondent was never admitted as a permanent resident based on his first marriage.  I.J. at 1.
Almost a year after his divorce from his first wife, the Respondent married his second and current U.S. citizen spouse on October 7, 2002; they have been married for over 8 years.  Tr. at 6.  She filed a Form I-130 on behalf of the Respondent on October 17, 2002.  I.J. at 2.  The Immigration Judge granted a Continuance and later administratively closed the case on March 31, 2003.  I.J. at 2; Respondent’s Appeal Brief Exhibit B.  
The couple was finally called for an interview on July 12, 2004.  A Request for Evidence was issued on July 12, 2004 to which the Respondent replied to on July 30, 2004 and the Service received on August 2, 2004.  Respondent’s Appeal Brief Exhibit F.  The following documentation was provided in response to the RFE:

(1) Documents relating to the medical exam;

(2) A letter from the landlord;

(3) A letter from the Respondent’s mother-in-law;
(4) A letter from the Respondent’s step-daughter;

(5) Two letters from two of the Respondent’s sisters-in-law;

(6) Eleven pages of family photographs taken over a two year period of time; and
(7) Jointly filed income tax returns for 2001, 2002 and 2003.
Despite this evidence which was completely responsive to the RFE, almost a year after the interview and the RFE response, on June 9, 2005, a Notice of Intent to Deny was issued giving the petitioner thirty days to respond; this Notice of Intent to Deny was not received by the Respondent until November 14, 2005.  Respondent’s Appeal Brief Exhibit F.  After adjudicating the petition for over 3 years, USCIS denied the Form I-130 on November 14, 2005.  Respondent’s Appeal Brief Exhibit E.  Although the decision contains numerous allegations and speculations regarding the marriage, the basis of the denial was the Respondent’s failure to respond to the Notice of Intent to Deny, “Inasmuch as you have failed to establish eligibility for the benefit which you are seeking, as aforementioned You [sic] were given a period of 30 days to provide evidence or information to rebut the finding.  You fail to comply [sic], your petition is here by [sic] denied.”  The Respondent filed a Motion to Reopen on November 25, 2005 and February 14, 2006.  Respondent’s Appeal Brief Exhibit F.  At that time, the following evidence was presented:
(1) Affidavit of U.S. citizen wife

(2) Documentation of step-daughter’s attendance of college in Anystate;

(3) List of family members and their relationship to the Respondent;

(4) Photographs of family vacations and holidays;

(5) Documentation of gifts given by the Respondent to his wife for birthdays and anniversaries;

(6) Cards and letters from wife for holidays and anniversaries;

(7) Joint Sam’s Club credit card statements;

(8) Chase credit card statements documenting travel from Alabama to Anystate;

(9) Joint checking account statements from 2003 to present documenting travel and family purchases;

(10) Canceled checks documenting family gifts to mother-in-law;

(11) Canceled checks documenting family gifts to step-daughter;

(12) Step-daughter’s thank you card to the Respondent

(13) Jointly filed income tax return for 2004;

(14) Sam’s Club receipt for purchase by family in Anystate; and

(15) Canceled rent checks.

Despite this overwhelming evidence of the bona fides of the marriage, the Service denied the Motion to Reopen on January 5, 2007, at which time the Respondent’s wife filed another Form I-130 on February 21, 2007, the third Form I-130 filed on behalf of the Respondent.  Respondent’s Appeal Brief Exhibit F.  That petition is still pending.  
DHS moved to recalendar the case and Respondent moved to change venue to Anytown on February 20, 2007.  I.J. at 2.  The change of venue was granted on March 6, 2007.  I.J. at 2.  On October 2, 2007, the Service added an additional charge to the Notice of Appear under I.N.A. § 237(a)(1)(B), 8 U.S.C. § 1227(a)(1)(B) as an alien present in violation of law.  I.J. at 1.  On November 14, 2007, the Honorable Judge *** of the U.S. Immigration Court of Anytown on November 14, 2007; he also denied the Respondent’s application for Voluntary Departure and ordered removal under I.N.A. § 237(a)(1)(B).  I.J. at 3.  An appeal was timely filed to the Board on December 6, 2007.  We note that the Respondent and his wife had an interview at the Anytown CIS office on March 26, 2008 in connection with the third I-130 petition but the case has not yet been decided and has been pending for over two years.  Respondent’s Appeal Brief Exhibit A.  The Board denied the appeal on February 17, 2009.  
ARGUMENT

I.
The Motion to Reconsider should be granted as the Board’s decision was legally incorrect because a Respondent need only establish that he has filed a prima facie approvable spousal visa petition, not prima facie eligibility for Adjustment of Status, in order for an Immigration Judge to grant a Continuance
An Immigration Judge may grant a motion for a Continuance for good cause shown.
  Case law gives an Immigration Judge discretion to grant a continuance of removal proceedings pending final adjudication of a spousal visa petition.  In Matter of Garcia, the Board held that discretion should, as a general rule, be favorably exercised where a prima facie approvable visa petition and adjustment application have been submitted in the course of a deportation proceeding.
  This rule is not inflexible however, and an Immigration Judge is not considered to abuse his or her discretion where the visa petition is frivolous or where the adjustment application would be denied on statutory grounds or in the exercise of discretion.  However, the main point of the holding in Matter of Garcia is that a Continuance or Motion to Reopen should not be denied solely because the visa petition has not yet been adjudicated in order to give effect to Service regulations which allow for simultaneous filing of a visa petition and adjustment application.

Although the Board modified the holding in Matter of Garcia in Matter of Arthur
 and In re Velarde-Pacheco
, these modifications only discussed Motions to Reopen for Adjustment of Status on the basis of marriage to a U.S. citizen, not Continuances.  However, even though the decisions do not discuss Continuances, it should be noted that the Board’s most recent decision, In re Velarde-Pacheco, permits a properly filed Motion to Reopen for Adjustment of Status, based on a marriage entered into after removal proceedings have begun, to be granted, notwithstanding the pendency of a visa petition filed on the alien’s behalf, subject to the alien’s meeting five requirements.
  Thus the Board has clearly established a policy favoring aliens seeking to apply for Adjustment of Status even though the visa petitions underlying such applications are still pending.
The Board’s denial in the instant case is premised on the fact that Respondent has not established he is prima facie eligible for adjustment of status and because the Form I-130 has not been approved and a visa is not immediately available.  This is clearly erroneous—as discussed above, Matter of Garcia only requires the Respondent to establish that a prima facie approvable visa petition has been filed and the case firmly establishes that a continuance should not be denied solely on the basis that the visa petition has not yet been adjudicated.

The Eleventh Circuit has issued several decisions stating that an Immigration Judge abuses his or her discretion when he or she refuses to grant a Continuance where the alien has a pending visa petition.
  Bull v. INS involved the case of an alien who had pled guilty to a charge of passing a bad check in Florida and had been given 18 months probation.
  He was placed in removal proceedings and sought a Continuance to allow adjudication of his wife’s immediate relative visa petition so that he could apply for Adjustment of Status.  The Immigration Judge denied the appeal on the grounds that the visa petition was not filed until two days after the alien was arrested by INS and three days before deportation proceedings were commenced and because the alien had a criminal conviction.  The Eleventh Circuit sustained the appeal of the Board of Immigration Appeals affirmance of the Immigration Judge’s refusal to grant the continuance, holding that such refusal was an abuse of discretion.  One of the reasons that the Eleventh Circuit held that the denial of Continuance was an abuse of discretion was that Matter of Garcia established that the fact that an immigrant visa had not yet been approved at the time the Continuance was requested was not sufficient reason to deny the Continuance.
  
In a second case decided by the Eleventh Circuit, the alien was placed in removal proceedings based on overstaying his visa but requested a Continuance after submitting evidence that a labor certification had been approved and an I-140 and I-485 were pending and he was eligible for adjustment under I.N.A. § 245(i).
  The Immigration Judge denied the request for a Continuance and the Board affirmed.  The Eleventh Circuit distinguished Zafar v. U.S. Atty. Gen.
, where it held that the mere filing of a labor certification did not justify a Continuance, based on the fact that in the present case the petitioner had an approved labor certification and pending application for an employment-based visa and adjustment of status.  The Eleventh Circuit compared the case to Bull v. INS and held that given the advanced stage of the visa process it was an abuse of discretion to deny a Continuance.

Matter of Garcia and Eleventh Circuit precedent establish a strong policy in favor of granting a Continuance to allow adjudication of a visa petition in cases where the applicant is eligible to apply for Adjustment of Status.  All of the cases discussed supra illustrate that the applicant need not show he is prima facie eligible for Adjustment of Status, but instead merely must show prima facie approvable spousal visa petition has been filed.  Because the Board stated that the Respondent needed to show he was prima facie eligible for Adjustment of Status, the decision was legally erroneous, and the instant Motion to Reconsider should be granted.
II.
The Respondent has demonstrated that a prima facie approvable visa petition based on his marriage to a U.S. citizen has been filed, thus the Continuance should have been granted
Alien spouses of U.S. citizens are eligible to become Lawful Permanent Residents.
  Becoming a Lawful Permanent Resident is normally a two-step process.  First, the U.S. citizen spouse must file Form I-130, Petition for Alien Relative.  Once the petition is approved, the alien files Form I-485, Application to Register Permanent Residence or to Adjust Status.  If the alien is already in the U.S., these forms may be filed at the same time.  Under the statute, a visa petition cannot be approved if the alien has previously entered into a marriage that the Attorney General has determined to be fraudulent and for the purpose of evading immigration laws.
  Additionally, a marriage entered into after a noncitizen has been placed in removal proceedings is presumed to be fraudulent.
  However, CIS may approve a visa petition filed on behalf of a spouse who is in proceedings if the petitioner establishes by clear and convincing evidence that the marriage was entered into in good faith and not simply to avoid the beneficiary spouse’s removal,
 or the beneficiary spouse has lived outside the U.S. for two years following the date of the marriage.


The regulations provide what evidence can be submitted to show that a marriage was entered into in good faith and not for the purpose of procuring the alien’s entry as an immigrant:
(A) 
Documentation showing joint ownership of property; 

(B) 
Lease showing joint tenancy of a common residence; 

(C) 
Documentation showing commingling of financial resources; 

(D) 
Birth certificates of children born to the applicant and his or her spouse; 

(E) 
Affidavits of third parties having knowledge of the bona fides of the marital relationship, or 

(F) 
Other documentation establishing that the marriage was not entered into in order to evade the immigration laws of the United States.

A.
The denial of the first I-130 based on withdrawal by the Petitioner does not bar the Respondent from establishing prima facie eligibility for an immigrant visa

The Respondent’s Appeal Brief highlighted numerous examples of assumptions made by the Immigration Judge as well as incorrect statements of the facts in this case.  Respondent’s Appeal Brief at 2, 3.  As the Appeal Brief discusses, the Immigration Judge’s decision cites various facts, sometimes erroneously, and omits other crucial facts to ultimately conclude that the Respondent’s first marriage was entered into for procurement of an immigration benefit and constituted marriage fraud.  I.J. at 2, 3.  The Board’s decision similarly echoes some of the Immigration Judge’s concerns regarding the first marriage.  In fact however, CIS denied the first I-130 filed on behalf of the Respondent solely because the case was withdrawn by the Petitioner.  Respondent’s Appeal Brief Exhibit C.  The decision consists of five sentences, which in pertinent part provides:
Services records indicate that you voluntarily withdraw your petition.  Your signed withdrawal was received by the service on 06/28/01.  In your withdrawal, you have informed the service that you and the beneficiary are getting a divorce, and that you been [sic] separated over six months.  All proceeding on this petition has been terminated.

Therefore, despite the Immigration Judge’s suggestion to the contrary, no finding was made by USCIS that the first marriage was a fraudulent one.  The Immigration Judge in Anytown concurred with the USCIS finding, as did the government attorney.  Respondent’s Appeal Brief Exhibit B, D.  Based on this, the Respondent’s first marriage cannot serve as a bar to establishing his prima facie eligibility for an immigrant visa based on his second marriage.

B.
The denial of the second I-130 based on failure to respond to a Notice of Intent to Deny does not bar the Respondent from establishing prima facie eligibility for an immigrant visa

Again, as the Appeal Brief discusses, the Immigration Judge’s decision cites various facts, sometimes erroneously, and omits other crucial facts to ultimately conclude that the Respondent’s second marriage was entered into for procurement of an immigration benefit and constituted marriage fraud.  Respondent’s Appeal Brief at 2, 3; I.J. at 2, 3.  The Board’s decision comes to the same conclusion, repeating the errors made by the Immigration Judge.  Again however, the facts are otherwise, and CIS denied the second I-130 filed on behalf of the Respondent based on failure to respond to the Notice of Intent to Deny.  Respondent’s Appeal Brief Exhibit E.  This decision is much longer, but unfortunately it is almost completely unintelligible, filled with incomplete sentences and grammatical errors that make it impossible to understand.  Importantly, however, the decision states in the last paragraph/sentence, “Inasmuch as you have failed to establish eligibility for the benefit which you are seeking, as aforementioned You [sic] were given a period of 30 days to provide evidence or information to rebut the finding.  You fail to comply [sic], your petition is here by [sic] denied.”  Thus we must conclude, despite the Immigration Judge’s suggestion to the contrary, the basis of the denial was the failure to respond to the Notice of Intent to Deny, not any concrete finding of a fraudulent marriage.  Based on this, the denial of the second I-130 filed on behalf of the Respondent does not serve as a bar to establishing his prima facie eligibility for an immigrant visa based on his second marriage.

C. The Respondent and his wife have submitted sufficient evidence to establish a prima facie approvable visa petition was filed
In determining whether a marriage is fraudulent for immigration purposes, the conduct of the parties after the marriage is relevant as to their intent at the time of marriage; evidence to establish intent may take many forms, including, but not limited to, proof that the beneficiary has been listed as the petitioner’s spouse on insurance policies, property leases, income tax forms, or bank accounts, along with testimony or other evidence regarding courtship, wedding ceremony, shared residence and experiences.
   The central question in a case involving allegations of marriage fraud is whether the bride and groom intended to establish a life together at the time they were married.
  Where there is reason to doubt the validity of the marital relationship, the petitioner must present evidence to show that the marriage was not entered into for the purpose of evading the immigration laws.
  The burden falls on the government to provide “substantial and probative” evidence that the earlier marriage (or attempted marriage) was a sham.

Almost a year after his divorce from his first wife, the Respondent married his second and current U.S. citizen spouse on October 7, 2002; they have been married for over 8 years.  Tr. at 6.  She filed a Form I-130 on behalf of the Respondent on October 17, 2002.  I.J. at 2.  The Immigration Judge granted a Continuance and later administratively closed the case on March 31, 2003.  I.J. at 2; Respondent’s Appeal Brief Exhibit B.  This was done based on the Anytown Immigration Judge’s review of the denial of the first I-130 and an interview with the couple after which he determined the second marriage was bona fide.  
The couple was finally called for an interview on July 12, 2004.  A Request for Evidence was issued on July 12, 2004 to which the Respondent replied to on July 30, 2004 and the Service received on August 2, 2004.  Respondent’s Appeal Brief Exhibit F.  The following documentation was provided in response to the RFE:

(1) Documents relating to the medical exam;

(2) A letter from the landlord;

(3) A letter from the Respondent’s mother-in-law;
(4) A letter from the Respondent’s step-daughter;

(5) Two letters from two of the Respondent’s sisters-in-law;

(6) Eleven pages of family photographs taken over a two year period of time; and
(7) Jointly filed income tax returns for 2001, 2002 and 2003.

After adjudicating the petition for over 3 years, USCIS denied the Form I-130 on November 14, 2005.  The Respondent filed a Motion to Reopen on November 25, 2005 and February 14, 2006.  Respondent’s Appeal Brief Exhibit F.  At that time, the following evidence was presented:

(1) Affidavit of U.S. citizen wife

(2) Documentation of step-daughter’s attendance of college in Anystate;

(3) List of family members and their relationship to the Respondent;

(4) Photographs of family vacations and holidays;

(5) Documentation of gifts given by the Respondent to his wife for birthdays and anniversaries;

(6) Cards and letters from wife for holidays and anniversaries;

(7) Joint Sam’s Club credit card statements;

(8) Chase credit card statements documenting travel from Alabama to Anystate;

(9) Joint checking account statements from 2003 to present documenting travel and family purchases;

(10) Canceled checks documenting family gifts to mother-in-law;

(11) Canceled checks documenting family gifts to step-daughter;

(12) Step-daughter’s thank you card to the Respondent

(13) Jointly filed income tax return for 2004;

(14) Sam’s Club receipt for purchase by family in Anystate; and

(15) Canceled rent checks.

Despite this overwhelming evidence of the bona fides of the marriage, the Service denied the Motion to Reopen on January 5, 2007, at which time the Respondent’s wife filed another Form I-130 on February 21, 2007, the third Form I-130 filed on behalf of the Respondent.  Respondent’s Appeal Brief Exhibit F.  We note that the Respondent and his wife had an interview at the Anytown CIS office on March 26, 2008 in connection with the third I-130 petition but the case has not yet been decided and has been pending for over two years.  Respondent’s Appeal Brief Exhibit A.  


The Respondent and his wife have presented over 40 items to show that their marriage is bona fide.  They have more than complied with the requirements of 8 C.F.R. § 245.1(c)(8)(v) and 8 C.F.R. § 1245.1(c)(8)(v).  This evidence has been provided to USCIS and to the Board as exhibits in support of Respondent’s Appeal Brief.  They have been married over 8 years, and the Respondent’s wife has stuck by him throughout numerous difficulties, appearing at two immigrant visa interviews, appearing at removal hearings, and otherwise supporting her husband and leading the charge so that his immigration status can be regularized and they can enjoy a happy married life free from the constant fear that the Respondent could be removed at any time.  This couple has clearly established that they have a bona fide marriage, both through the evidence and by virtue of their perseverance and joint prosecution of this case.
CONCLUSION
In the instant case, Mr. LAST NAME sought a Continuance to allow adjudication of his wife’s immigrant visa petition so that he could apply for Adjustment of Status.  He provided clear and convincing evidence to the Immigration Judge to demonstrate that the visa petition was bona fide.  This should have led the Immigration Judge to grant the request for Continuance.  Instead the Continuance request was denied, based on incorrect statements of the facts in this case.  This denial was therefore an abuse of discretion.  The Board erroneously affirmed the Immigration Judge’s decision based on an incorrect statement of the law.  The Respondent therefore respectfully requests that this Board grant the Motion to Reconsider and remand to the Immigration Judge with an order to grant the Continuance.
Dated this _______ day of March 200_
at ____________, _________________
Respectfully Submitted,

__________________________________

Lawyer
Attorney at Law
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Douglas H. Cooner, Esq.
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